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Our Ref: P18.274 

Director, Industry and Infrastructure Policy 
NSW Department of Planning and Environment 
GPO Box 39 
Sydney NSW 2001 

RE: SUBMISSION TO PROPOSED AMENDMENTS TO STATE ENVIONMENTAL PLANNING 
POLICY (THREE PORTS) 2013 - PROPOSAL TO REZONE LAND NEAR HALE STREET, BOTANY  

1. BACKGROUND 

This submission has been prepared by City Plan on behalf of Pryor Tzannes & Wallis Solicitors & Public 
Notaries (PTW) in relation to industrial land located in the Botany industrial precinct. PTW represents 
Con Micos Estate who have business and property interests in the industrial precinct bound by Bay, 
Hale and Chegwyn Streets, Botany.  Specifically, Con Micos Estate's property is located at 5 Erith Street 
and 9-13 Byrne Street, Botany. As can be seen in Figure 1, Con Micos Estate's landholding has frontage 
to both Byrnes and Erith Streets. The property is just over 9,000m2.  

 

 
Figure 1  9-11 Byrnes Street Botany 
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This submission relates to both the land holding illustrated in Figure 1 as well as the wider industrial 
precinct contained within, and proposed to be included under the State Environmental Planning Policy 
(Three Ports) 2013 (SEPP Three Ports). Section 2 of this correspondence outlines the area to which 
this submission applies. 

This submission considers the likely effect of the proposed amendment to SEPP Three Ports and 
outlines Con Micos Estate's preferred policy outcome for their landholding and the wider precinct. 

2. THE SITE 

The precinct to which is submission relates is an unusual pocket of older style industrial buildings and 
residential cottages in the suburb of Botany that is bound by Bay, Hale and Chegwyn Streets. The study 
area is illustrated as Figure 2.  

The precinct is located approximately 8 kilometres south of the Sydney CBD. It is situated in close 
proximity to Port Botany and Sydney Airport and employment lands which are a key employment region 
of in the Eastern City District. The study area is in close proximity to the M1 and M5 Motorways as well 
as the planned WestConnex upgrade that will result in improved integration of the wider motorway 
network. 

Port Botany is located approximately 3 kilometres south-east of the subject site and is accessible via 
Botany Road and Foreshore Road. Port Botany houses NSW’s largest container facility and provides 
key role in freight and logistics across NSW. Port Botany is a 24 hours a day, seven days a week 
operation. Access to the nearby Sydney Airport is approximately 3 kilometres north west of the study 
area. Sydney Airport includes a freight terminal, which accommodates international freight operations.  

Each of these trade gateways is supported by a significant area of industrial and employment land which 
constitutes the South Sydney employment region. It has been reported that the amount of industrial land 
supporting Sydney Airport has decreased with encroachment from residential developments and 
knowledge-intensive jobs. 

Land ownership in the precinct is fragmented and many of the lots are irregular in shape due to the 
triangular layout of the surrounding street network. The operational Southern and Western Suburbs 
Ocean Outfall Sewer runs along the northern side of Hale Street. This concrete sewer line is 
approximately 2-3 meters in height and is heritage listed. This sewer line creates a significant barrier to 
accessibility in the precinct severing road connections to Hale Street at Byrnes Street and McFall Street. 
Noting that Chegwyn Street provides only a narrow connection to Hale Street, access to the precinct for 
larger vehicles is generally from Underwood Street and Bay Street.  
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Figure 2 Precinct subject to this submission (outlined in red) and over ground portion of the Southern and Western Suburbs Ocean 
Outfall Sewer (yellow dashed line) 

3. LAND USE CONTEXT  

The precinct illustrated in Figure 2 (referred to hereon in as the Hale Street North Precinct) is 
characterised by a varied mix of employment-related land uses associated with the IN1 General 
Industrial and B7 Business Park zones. In general, the unique and relatively 'fine grained' mix of uses 
includes window manufacturing, vehicle repairs, warehousing, freight transport, landscape supplies, 
light and general industrial, waste management and creative industries as well as some large-scale 
retail/wholesale uses in the B7 zone. Residential uses in the form of dwelling houses are permissible in 
the B7 zone and do not rely on existing use rights.  

The precinct is adjacent to the B2 Local Centre zone on Botany Road, known as the Botany Town 
Centre, presenting unique opportunities to build upon established interrelationships between these 
employment lands and town centre uses.  

As indicated above, a key constraint in the precinct is the narrow streets, which limit the ability for 
movement of large articulated vehicles through the precinct.  This leads to challenges for business types 
that rely on large container haulage associated with warehousing and distribution centre land uses.  
Driven by the practicalities of day-to-day operation of businesses in this locality under such constraints 
to accessibility, it is understood that businesses associated with transport of goods operating in the Hale 
Street North Precinct rely instead on the use of fixed rigid trucks and utilities assisted by forklifts. The 
distinction should also be made between freight forwarding businesses involved in the physical 
distribution of goods and those which coordinate the movement of freight remotely, both of which is 
understood to occur in the locality. 
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Land use conflicts associated with remnant residential uses and access/ parking issues associated with 
articulated truck movements are key issues in the precinct. The amendments proposed to SEPP (Three 
Ports) 2013 in relation to this precinct are driven primarily to limit the movement of container traffic and 
therefore large articulated vehicles in the in the precinct.  

In considering the future strategic potential of the Hale Street North precinct, the DPE must not ignore 
the following contextual matters: 

 Existing land use permissibility in the IN1 General Industrial and B7 Business Park zones which 
supports diverse and varied business operations in the precinct, which include vehicle repairs, 
warehousing, freight transport, landscape supplies, light and general industrial, waste 
management and creative industries; 

 Established land use patterns and land use interrelationships associated with long term 
agglomeration of industrial uses;  

 The fragmented land ownership in the precinct which has been a factor in establishing diverse 
and fine-grained land uses within the precinct in comparison to the wider Botany industrial area; 

 Irregular lot configuration and shape associated with the triangular relationship between the 
precinct's external roads, which inhibits potential to accommodate large scale land uses in the 
precinct;  

 Streets throughout the precinct are generally narrow limiting accessibility to the broader traffic 
network. Physical barriers to connectivity between the Hale Street North Precinct and the wider 
industrial precinct associated with the heritage listed and still functioning Southern and Western 
Suburbs Ocean Outfall Sewer significantly restricts vehicle accessibility into the precinct;  

 The precinct is located north-west is Kingsford Smith Airport, which results in noise constraints in 
the precinct, conditions conducive to a wide range of employment related uses. 

 A number of remnant dwelling houses, some that are listed as local heritage items, which exist 
along Bay and Erith Streets. These dwellings disrupt the integrity and contiguity of employment 
lands in the precinct and results in land use conflict. This is likely to remain as an ongoing issue 
into the future. 

 All employment land in the precinct is well utilised with minimal evidence of vacancy. Land in both 
the IN1 General Industrial zone and B7 Business Park zone includes evidence of recent building 
and investment in premises.  

 Many of the 'warehouse or distribution centres' and 'freight transport facilities' (e.g. freight 
forwarders) in the study area are designed to favour smaller non-articulated vehicles rather than 
heavy articulated vehicles associated with larger freight and warehousing operations that 
generally occur south of Hale Street. 

We emphasise that the key strength of the Hale Street North Precinct is the fine-grained diversity of land 
uses currently undertaken in the precinct. The recent approval of a microbrewery at 5 Erith Street (DA 
10.2018.1023.1), reinforces that the future of this isolated and unique precinct is and should continue to 
be characterised by its diversity of unique employment-based land uses, which provide support to port 
related activities as well as the surrounding urban areas. 
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4. RELEVENT AMENDMENTS PROPOSED TO STATE ENVIRONMENTAL PLANNING POLICY 
(THREE PORTS) 2013 

SEPP (Three Ports) 2013 is proposed to be amended as it relates to the portion of the study area 
currently zoned IN1 General Industrial under that instrument as follows:  

 Rezone the IN1-General Industrial land to IN2 Light Industrial; 
 Introduce a new land use table setting out land use permissibility in the IN2 Light Industrial zone;  
 Remove IN1 General Industrial land west of McFall Street from the BBLEP 2013 and zone this 

land IN2 Light Industrial under SEPP (Three Ports) 2013.  

Justification of the above amendment provided by the DPE is minimal and outlines only high-level 
economic objectives to facilitate growth in relation to Port Botany. It does not appropriately consider the 
impacts on individual land owners and business in the precinct.  

It is understood that the amendments are proposed to better manage road safety and accessibility 
issues associated with narrow streets as well as minimising land use conflicts, particularly to restrict 
container movements in the precinct via large articulated trucks. The amendments are intended to 
achieve this by prohibiting 'container depots', 'freight transport facilities' and 'warehouse or distribution 
centres' as well as sensitive uses such as child care centres and residential uses.  

It is noted that the land use permissibility under the proposed IN2 zone under the SEPP (Three Ports) 
2013 will differ from the land use permissibility for the equivalent zone under the BBLEP 2013, with the 
IN2 zone under the SEPP (Three Ports) 2013 being significantly more restrictive. 

It is noted that the range of uses currently permitted in the IN1 General Industrial zone under the SEPP 
(Three Ports) 2013 is also under reconsideration. This proposal would quite drastically limit the range 
of uses permissible in the uses in that zone. It is important to note that ‘warehouse or distribution centres’ 
would remain permissible in the portion of the study area zones B7 Business Park under the BBLEP 
2013 so the amendment would not eliminate such uses from the precinct and therefore is unable to 
achieve the intended effect.   

Given the primary objective of the proposed amendment to SEPP (Three Ports) 2013 is to prevent the 
occurrence of container depots in the precinct, we highlight the following relevant and existing clause 
under SEPP (Three Ports) 2013: 

20   Prohibition on development for the purposes of container depots on certain land in 
Zone IN1 

(1)  Despite any other provision of this Policy, development consent must not be granted for 
development for the purpose of a container depot on land within Zone IN1 General Industrial that 
is shown as a Container Depots Prohibition Area on the Land Zoning Map. 

(2)  In this clause, a container depot means a building or place that is used for: 

(a)  the unloading or unpacking (or both) of shipping containers for delivery to individual 
consignees, or 

(b)  the consolidation of goods from different consignors into full shipping container loads for 
despatch, or 

(c)  the repair, refitting or storage of shipping containers. 

Note. 

https://www.legislation.nsw.gov.au/#/view/EPI/2013/228/maps
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This clause does not prevent the granting of consent to development that is permitted with 
consent where the use of shipping containers is ancillary to the purposes for which the consent 
was granted. 

The above clause provides a mechanism by which to prohibit the development of a 'container depot' on 
land identified as a Container Depots Prohibition Area. The use of clause 20 does not form part of the 
proposed amendment to SEPP (Three Ports) 2013 in relation to the precinct. 

5. ISSUES WITH THE PROPOSED AMENDMENTS TO STATE ENVIRONMENTAL PLANNING 
POLICY (THREE PORTS) 2013 

The rezoning from the existing IN1 zone to proposed IN2 would result in uses that are currently 
permissible in the existing IN1 being prohibited. Most notably, 'warehouse or distribution centres' and 
'freight transport facilities' (key uses in the study area both in the IN1 and B7 zones) would cease to be 
permissible in the existing IN1 zone but would remain permissible in the B7 zone. As such, these uses 
would not be completely eliminated from the precinct and therefore the intended effect of the amendment 
will not occur as anticipated. It is also important to note that the removal of these uses is counter to the 
Greater Sydney Plan and the Eastern City District Plan as, in the absence of such uses, the precinct 
would no longer be capable of supporting appropriately scaled warehousing, freight and logistics uses. 

Although 'warehouse or distribution centres' may involve the transport of containers, as previously 
discussed, this is not necessarily the case in all instances. The definition of 'warehouse or distribution 
centres' includes smaller operations and the use of smaller vehicles. There are currently examples I the 
precinct that do not involve the use of containers.  

Under the proposed amendment, existing uses would be reliant on demonstrating existing use rights to 
maintain their existing operations in the zone. This is highly unsuitable especially in circumstances 
where a property that is specifically designed for 'warehouse or distribution centres’ or 'freight transport 
facilities' has been vacated for a period of time after, where it may become difficult to prove existing use 
rights exist or even the original validity of the use currently undertaken. This could potentially result in 
redundancy or dormancy of existing buildings and significant financial burden in relation to attraction of 
alternative tenants that do not align with the highest and best use of the existing built fabric of the 
precinct.  

We note that the existing operations in the precinct are near full occupancy, which would suggest that 
there suggest that there is minimal opportunity to increase employment capacity in the precinct. Further 
restricting land use permissibility in the precinct will only serve further restrict the ability for businesses 
to grow an adapt to evolving market trends and to make the most efficient and effective use of land and 
buildings in the precinct. 

It is understood that the primary motive for the amendment in relation to this precinct is to prohibit 
container depots and the associated traffic and transport related effects of that use. However, the 
proposed amendment to SEPP (Three Ports) 2013 does not consider the use of clause 20 to prohibit 
'container depots', which is the statutory mechanism specifically intended for this purpose.  
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6. CONCLUSION AND PREFERRED OUTCOME 

Overly restricting land uses is not considered appropriate in this location and does not recognise the 
physical constraints of the precinct in that it will unfairly restrict the ongoing operability and certainty of 
an established business community. Such limitations are also contrary to the existing and evolving 
character and diversity of the precinct.  

Requiring land owners and businesses to rely on existing land use rights to remain in operation and to 
ensure buildings are tenanted to the highest and best use will erode economic strengths to the detriment 
of the agglomeration benefits already established in the locality. To ensure business remains viable in 
the precinct in the medium to long term and land values are unreasonably deflated, artificially limiting 
the range of permitted uses must be avoided. 

The benefit of removing key permissible land uses in a diverse industrial area is questionable especially 
given ‘warehouse or distribution centres’ would remain permissible in the portion of the study area zones 
B7 Business Park under the BBLEP 2013. In order to maintain and enhance productivity in the study 
area, the focus should be on enhancing rather than limiting land use diversity in the locality. This is the 
most logical scenario that would respond more appropriately to the fine grain land uses and business 
operations that presently characterise the precinct. Many businesses in the precinct are indeed 
supporting port related activity particularly associated with movement of goods local relating to 
manufacturing and freight movement.  

Removing key permissible land uses and limiting land use permissibility in the precinct is inappropriate 
on the grounds that: 
 it is contrary to the objectives and planning priorities of the Greater Sydney Plan and the Eastern 

City District Plan in that they do not appropriately support warehousing, freight and logistics uses; 
 it will adversely impact on the diverse business and industrial agglomeration that currently exists 

in this unique and relatively fine-grained business and industrial precinct; and  
 the proposed amendments will artificially affect land values. 

Given the above, we outline the following alternative solutions that will provide a sustainable land use 
framework that will have the intended effect of minimising land use conflict in the Hale Street North 
precinct. 

6.1. Preferred Long Term Solution 

Given overriding objective of preventing articulated vehicles and supporting the Port related land uses 
in the, the preferred outcome is: 

1. Remove the land within the precinct IN1 General Industrial from SEPP (Three Ports) 2013. 
2. Rezone all land in the precinct, including the small portion of IN1 land west of McFall Street to the 

B7 Business Park zone. 
This approach would effectively unify the entire precinct under a common zoning that effectively 
responds to the existing land use conflicts in the precinct associated with vehicle movement on narrow 
streets, physical separation/disconnection for the wider industrial area and remnant residential uses.  
This approach would also bring to effect the (then) Botany Bay Council's original intent for the wider 
Hale Street North Precinct to be unified under a common B7 zone. This will allow the precinct to keep 
supporting the Port, particularly that it will allow for freight, warehousing and logistical operations and 
those business which provide services to those operations to maintain certainty of existing and future 
operations within the precinct. 
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6.2.  Alternative Solution  

Should the DPE not consider the B7 Business Park zone is acceptable, the following alternative solution 
is proposed: 

1. Zone the precinct IN2 Light Industrial under SEPP (Three Ports). 
2. Make 'office premises', 'warehouse or distribution centres' and 'freight transport facilities' 

permissible in the IN2 Light Industrial zone to maximise the utility of the IN2 zone in support of  
port related industries and enterprises. 

3. Amend Clause 20 Prohibition on development for the purposes of container depots on certain 
land in Zone IN1 to include identified land in the IN2 Light Industrial zone and identify the precinct 
a ‘container depot prohibition area’. 

The above would also achieve the DPE's objective to restrict potential for the movement of large 
articulated vehicles within the precinct, thereby reducing potential for land use conflicts associated with 
narrow streets and remnant residential uses. 

 

We trust that the above will assist the NSW Department of Planning and Environment in the further 
consideration of its proposed amendment to SEPP (Three Ports) 2013. Should you require any 
clarification of the matters raised in this submission, please do not hesitate to contact the undersigned 
on (02) 8270 3500.  

Yours Sincerely, 

 
Stephen Kerr 
Executive Director 
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